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brook, 4 Bing. 628 ; s. C. 15 E. C L. 
R. 91. There is no end to the cases 
bearing more or less directly upon the 
question decided in the principal case. 
The only question, which it seems to us 
could fairly arise in the case, is how far 
it is competent for the plaintiff to use 
the highways of a town or city differ- 
ently from the way the law allows him to 
use them at all, and then claim damages 
because they are not in complete repair, 
and ask to have the jury decide, by 
way of inference merely, since, from 
the nature of the case, there could be 
no direct evidence to the point, whether 
his acknowledged abuse of his legal 
license to use the highway in a particu- 
lar manner, had any tendency, or con- 
tributed, in any degree, to produce or 
increase the injury. It requires no gift 
of prophecy to foretell how such ques- 
tions are likely to be decided by the 
jury. The present case well illustrates 
that point. The jury were ready to 



say that the rate of speed had no con- 
nection with the injury ; but they could 
not agree what the rate of speed was, 
whether more or less than the law re- 
quired. And as the case now stands 
upon the record, the plaintiff was using 
the highway in an illegal manner ; but 
not so as to contribute to his injury, in 
the opinion of the jury. The only 
doubt, as we hare said, would seem to 
be, whether the jury, by a mere infer- 
ence, can purge the plaintiff from the 
ordinary consequences of his illegal act, 
that is to increase the peril of travelling 
as the speed increases, or whether the 
defendant is fairly entitled to have the 
benefit of this natural presumption, as 
one of the presumptions which the law 
denominates presumptiones juris et de 
jure. The case is somewhat novel, and 
is presented by the learned judge with 
great fairness and ability, as it seems to 
us. 

I. F. R. 



Supreme Court of Errors of Connecticut. 

LEWIS M. WELCH v. CALVIN DURAND. 

Smart-money may be allowed as damages in actions of tort founded on the 
malicious or wanton misconduct or culpable negligence of the defendant. 

The expenses of litigation may be taken into consideration in assessing the 
damages in any case where smart-money may be allowed. 

Where the defendant fired a pistol, the ball of which glanced and hit the plain- 
tiff, and it was found that the injury was unintentional but was the result of gross 
and culpable carelessness on the part of the defendant, it was held — 1. That 
trespass vi et armis would lie. 2. That the expenses of the litigation might be 
considered in awarding damages to the plaintiff. 

Trespass for an assault and wounding with a pistol ball; 
brought to the Superior Court in New Haven county and heard 
in damages, on a default, before Minor, J. 

On the hearing the court found that the plaintiff was injured 
by a bullet from a pistol fired by the defendant, as alleged in the 
declaration ; that the injury was unintentional, but was the result 
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of gross and culpable carelessness and negligence on the part of 
the defendant ; and that the range of the pistol from which the 
bullet was fired was not in the direction of the plaintiff, and that 
the bullet after leaving the pistol struck some object before 
wounding the plaintiff. And the court assessed the damages at 
$350, of which $200 was for the injury to the plaintiff, and $150 
for expenses of litigation, fees of counsel, &c, and rendered 
judgment accordingly, whereupon the defendant moved for a new 
trial. 

Watrous, in support of the motion. 
Doolittle and S. Stoddard, contrii. 

The opinion of the court was delivered by 

Butler, J. — The first error assigned in this case, is that the 
court was not justified in assessing against the defendant, in 
addition to the actual damage, a sum to cover the expenses of 
litigation. It is not denied that we have a rule in this state 
authorizing such assessment in a class of cases, but the claim is 
that this case is not within the class, for that to justify such dam- 
ages wantonness or malice must be shown. It is not claimed 
that the act was intentional or malicious, and it is denied that it 
was wanton. Although used in our reports in reference to that 
class of cases, "wantonness" is not alone an apt word to describe 
one of the distinguishing elements of them. It is not found in 
the older authorities, and does not appear in Tomlin's Law Dic- 
tionary. Bouvier has it, but as applicable to criminal law ; and 
defines it thus : " Crim. Law : A licentious act of one man toward 
another without regard to his rights ; as for example, if a man 
should attempt to pull off another's hat against his will, in order 
to expose him to ridicule, the offence would be an assault, and 
if he touched him it would amount to a battery (q. v.) In such 
case there would be no malice, but the wantonness of the act 
would render the offending party liable to punishment." Licen- 
tiousness is defined by him to be " the doing what one pleases 
without regard to the rights of others." According to these 
definitions wantonness is active, — action without regard to the 
rights of others. But in Linsley v. Bushnell, 15 Conn. 225, the 
term was applied to an omission to act. In that case the owner of 
a cart which had been taken from its place and upset in the high- 
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way by wrong-doers, left it there, and the plaintiff was injured by 
running against it. So in Beecher v. Derby Bridge Co., 24 Conn. 
497, the term is used to characterize an omission to repair a hole 
in a bridge. The plaintiff's horse stepped into the hole and was 
injured. Although thus used by eminent judges, the use of the 
term alone, as applicable to cases of mere omission, would seem 
to be of doubtful propriety, and such cases are included in the 
class. Nor is it easy to find a single term which will correctly 
and fully describe that portion of the cases in which malice is 
not imputable, and we must look at the gist of the matter. 

In St. Peter's Church v. Beach, 26 Conn. 355, it was holden 
that the expenses of litigation were not a part 'of the damages, 
and could only be taken into consideration where a penal sum or 
smart-money might be given. In what cases then may smart- 
money be awarded in addition to the damages? The proper 
answer to this question, deducible from that and other cases in 
our reports, seems to be, in actions of tort founded on the ma- 
licious or wanton misconduct or culpable neglect of the defendant. 
Such then is the rule by which we are to be governed. 

In this case the defendant was guilty of wanton misconduct 
and culpable neglect. The latter is expressly found by the court 
and would justify the judgment, but the former is shown by the 
facts. The injury was a battery within the strictest definition. 
It resulted to the person of the plaintiff from a ball put in motion 
by the agency of the defendant without due care. It is an 
immaterial fact that the injury was unintentional, and that the 
ball glanced from the intended direction. Shooting at a mark is 
lawful, but not necessary, and may be dangerous, and the law 
requires extraordinary care to prevent injury to others ; and if 
the act is done where there are objects from which the balls may 
glance and endanger others, the act is wanton, reckless, without 
due care, and grossly negligent. The court did not err in allowing 
the expenses of litigation to the plaintiff. 

The defendant further claims that trespass was not the proper 
action for the injury, and therefore that evidence should not have 
been received to prove the extent of the injury and damages. 
We think the action was properly brought. The injury was a 
battery, within the definition of battery as cited from Bouvier. 
It was effected by a substance put in motion by the defendant 
with a want of due card. It was the direct and immediate result 
of that motion recklessly given to the bullet by the defendant. 



WELCH v. DURAND. 



569 



Just such a case was decided in the 21st of Henry VII., which 
is cited approvingly in the case of Bullock v. Babcock, 3 
Wend. 391, in these words : " Where in shooting at butts the 
archer's arrow glanced and struck another, it was holden to be a 
trespass." (Year Book, 21 H. VII., 28 a.) Other similar cases 
are there cited. That case of Bullock v. Babcock was an action 
of trespass where an arrow was discharged at a basket and acci- 
dentally hit the plaintiff. The injury was unintentional, but the 
shooting, at the time and place, was grossly negligent and careless. 
The current of modern authority has set strongly in the same 
direction. This subject was fully considered and many of the 
cases cited in Morris v. Piatt, 32 Conn. 75. In order to con- 
stitute the act of trespass, it is not necessary that it should be 
intentional. It is sufficient if it is the direct and immediate con- 
sequence of a force exerted by the defendant without the exercise 
of due care. 

For these reasons a new trial is not advised. 



We had occasion to consider the ques- 
tion of exemplary damages in civil 
actions to some extent in a brief note : 
10 Am. Law Reg. N. S. 33. There 
are some terms used in regard to dam- 
ages being awarded beyond the actual 
pecuniary injury, in personal actions, 
which seem to have tended to bring the 
whole matter into discredit. Where 
the exemplary damages have been 
characterized as "vindictive damages," 
or as in the principal case, as "smart 
money," it has the tendency to keep up 
the impression in the popular, and to 
some extent in the professional mind, 
that some portion of the damages 
awarded must be put down to the score 
of punishment of the defendant. It is 
true, indeed, that the term "exem- 
plary damages" may suggest the same 
idea in some sense, but not in so ob- 
jectionable a form, we think, as the 
other terms alluded to. We should, 
therefore, prefer to use that term or 
else the expression, as it is very justly 
denominated in another portion of the 
opinion in the principal case, " a sum 
to cover the expenses of litigation." 



This latter is precisely what the law 
ought to allow, and what, in our 
opinion it will, and does allow. We 
know that the inclusion of counsel fees 
eo nomine among the damages has been 
objected to, and denied to be admissi- 
ble, in some cases of good authority : 
Shaw, Chief Justice, in Barnord v. 
Poor, 21 Pick. 378, 381, 382, and 
cas^s cited ; Lincoln v . Saratoga fr 
Schenectady Railway, 23 Wend. 425, 
435. But such a claim as part of the 
damages is clearly countenanced in 
Sandhach v. Thomas, 1 Stark. 306, 
although denied in others : Grace v. 
Morgan, 2 Bing. N. C. 534 ; Jenkins v. 
Biddulph, 4 Bing. 160; Sinclair v. 
Eldred, 4 Taunt. 7. See also Webber 
v. Nicholas, 1 R. & M. 419. 

The case of Sandback v. Thomas, 
supra, was for maliciously holding the 
plainti6f to bail, and the court held him 
entitled to recover " not merely the 
taxed costs, but the costs as between 
attorney and client." Lord Ellen- 
borough said: " You must indemnify 
him against such expenses." And in 
Webber v. Nicholas, supra, Best, Chief 
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Justice, said: "I should myself have 
thought that my Lord Ellenborough's 
opinion was the correct one ;" but the 
learned judge felt bound by the earlier 
decision of his own court in banc, in 
Sinclair v. Eldred, supra. And in 
Grace v. Morgan, supra, there is an 
intimation by Tindai,, Chief Justice, to 
the same effect, referring to Jenkins v. 
Biddulph, supra, as having concluded 
the question. But the latter case was 
one for false return against an officer, 
where exemplary damages are not al- 
lowed, as a general rule. And the 
case of Jenkins v. Biddulph was really 
decided upon the authority of Sinclair 
v. Eldred, supra, and Hathaway v. 
Barrow, 1 Camp. 151, and not upon 
what the court, at the time, regarded as 
the true rule upon the point. But in 
looking into the cases here relied upon 
it will appear that Hathaway v. Barrow 
turned upon the construction of an 
order " to pay costs," which the court 
very justly held to mean taxable costs, 
and was not, of course, in conflict with 
the later opinion of the same judge in 
Sandback v. Thomas, already adverted 
to. And the case of Sinclair v. Eldred, 
upon which all the other English cases 
against the allowance of counsel fees, 
as part of the necessary expenses of 
litigation, seem to rest, was not an ac- 
tion in which the plaintiff recovered at 
all. There was, therefore, no occasion 
to discuss the question of damages, in 
the court in banc, where a rule to enter 
a nonsuit in the action was made abso- 
lute, on the ground that the fact that 
the plaintiff in the former action by 
arrest of the body had bceome nonsuit, 
was no evidence that the same was in- 
stituted maliciously. It is true the 
plaintiff at Nisi Prius had claimed 
that the plaintiff becoming non-suit in 
the action, after swearing out a capias, 
was not only evidence of malice in 
instituting the proceedings, but that 
he should also recover the expense of 



the proceedings, as between attorney 
and client. And the learned Chief 
Justice Mansfield, in giving judgment 
against the plaintiff's right to maintain 
the action at all, upon the facts proved, 
also volunteered to tell him, that he 
could not recover the costs, as between 
attorney and client, even if he had 
proved express malice in instituting the 
proceedings. As this was a mere 
obiter dictum of the judge, in rounding 
out his judgment upon another point; 
it seems a little remarkable that it 
should have been treated as authority 
by the courts to so great an extent in 
England, while all along protesting 
against its soundness or justice. But 
the foregoing summary of the cases 
will show that the weight of judicial 
opinion, in England even, is greatly in 
favor of embracing the expenses of the 
litigation in the indemnifying suit. 

For when one is subjected to litiga- 
tion by the wrongful act of another, his 
suit for redress is but a suit for indem- 
nity against the loss and expense of the 
litigation, to which he has thus wrong- 
fully been subjected. And in all suits 
for indemnity against other suits the 
party entitled to indemnity is allowed 
to recover the expenses of the first suit, 
as between attorney and client, unless 
it appear that he should have paid the 
money without waiting for an action to 
be brought. Thus, where one, to whom 
property is warranted, either as to its 
title or quality, is compelled to respond 
in damages to his vendee to whom he 
gave a similar warranty, and is by con- 
sequence compelled to resort to an 
action for his indemnity, he will be 
allowed to recover, not only the dam- 
ages and taxable costs recovered of him, 
but, in addition thereto, the whole ex- 
penses of the litigation. But none of 
these cases exactly touch the point of 
counsel fees and other expenses of the 
very suit brought to recover the very 
damages which the party himself sus- 
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tains, by the wrongful act of another. 
There seems to be a kind of incongruity 
in allowing the party to recover, by 
way of damages, the counsel fees in- 
curred in the very prosecution then 
pending, and which, by a settled rule 
of practice, the party prevailing in the 
suit is not allowed to recover, by way 
of costs. It seems to be a sort of eva- 
sion of the rule of the court disallowing 
the expenses as part of the costs. And 
we think there has always been some 
hesitation, among judges holding trial 
terms, in allowing counsel fees to come 
in, as part of the damages, in any 
class of actions. 

But we confess an inability to com- 
prehend why such expenses should not 
be embraced in all verdicts, which are 
intended to afford the injured party full 
indemnity. It is certain he cannot, or 
will not, obtain full indemnity short of 
that. In actions where there is do cul- 
pable negligence, or intentional wrong, 
it may be fair enough, in estimating 
the actual damage done or suffered, to 
restrict the jury to the actual pecuniary 
loss suffered by the act or omission at 
the time it occurs. But this, it will be 
perceived, in some measure, will have 
the effect to divide the more important 
expenses of the litigation between the 
parties. And this may be just enough 
in the majority of cases. No one ex- 
pects full indemnity against all those 
inflictions which constantly arise from 
living in a social state. All that can 
be hoped for is such an approximation, 
as will so quicken the sluggish and 
restrain the greedy, as to keep them 
within endurable limits. 

But in all that considerably numerous 
class of actions, where the jury are 
allowed to look beyond the actual dam- 
age and injury at the the moment of its 
infliction, and to have regard to afford- 
ing the plaintiff full indemnity for all 
losses incidental as well as direct ; in 
short, in all actions where the fault is 



exclusively on one side, and upon that 
side more or less wanton, or grossly 
negligent, it seems highly suitable, 
that some regard should be had to those 
expenses of litigation, which are never 
allowed to be embraced in the taxed 
bill of costs. The difference between 
the actual costs of litigation and those 
which the prevailing party will be 
allowed to embrace in his taxed bill is, 
day by day, in this country, growing 
wider and wider. Partly from the fact, 
perhaps, that the profession in an early 
day obtained a fee-bill in their favor of 
somewhat liberal character, and more 
from the prejudice which exists in the 
popular mind, against what has been 
called their cupidity, growing mainly, 
we believe, out of the disposition to 
judge the mass, by extreme cases of 
abuse in that direction ; the fee-bill of 
taxable costs was fixed by subsequent 
legislation at the extreme point, almost, 
of starvation, and has been studiously 
maintained at that low point almost of 
zero, while the expenses of almost 
everything else, in the meantime, has 
risen from two, to tenfold. Under 
such extreme limitations in the taxable 
costs it became indispensable to allow 
large charges, as between attorney and 
client, not embraced in the fee-bill of 
taxable costs. And if the jury can 
have no regard to those expenses, in 
estimating damages in cases of mere 
wanton outrages, it will follow that the 
mere expenses of litigation will drive 
the injured party out of court, since his 
recovery of the mere pecuniary loss, at 
the moment of the infliction of the 
injury, will not meet the necessary ex- 
penses of litigation. We confess, 
therefore, to a decided preference of 
the rule laid down in the principal case, 
above that which shuts out all incidental 
considerations in estimating the dam- 
ages in wanton and malicious injuries. 
We cannot regard an action in that 
class of cases as differing, in principle, 
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from a suit for indemnity. And if in the taxable costs may be embraced ; it 

suits strictly for indemnity against loss, seems to us they should be in actions 

caused by breach of covenant or of for compensation for malicious injuries, 

■warranty, counsel fees and other ex- I. F. R. 
penses of litigation not embraced in 
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FIRST NATIONAL BANK v. NEW MILFORD. 

C, who was at the same time treasurer of a town and cashier of a bank, took 
$3000 from the funds of the bank for his own use and executed a note to the bank 
for the amount as treasurer of the town, the note being entered upon the books of 
the bank in the same manner with other notes taken for money loaned. C. was 
the principal financial manager of the bank, and had been allowed and accustomed 
to make loans at his discretion without consulting the directors. He had already, 
without their knowledge, embezzled the funds of the bank to a large amount. The 
town had been in the habit of borrowing money at this bank and elsewhere, and 
upon notes executed by the town treasurer, and these loans had been reported to 
the town in the annual reports of the treasurers, which reports had been accepted 
by the town. Occasional votes of the town for thirty years had authorized the 
treasurers to borrow money for the use of the town, generally for some particular 
purpose ; but except in one instance the treasurers had acted under the direc- 
tion of the selectmen of the town. In a suit by the bank against the town upon 
the note, it was held: — 

1 . That the rotes of the town and the reports of the town treasurers were admis- 
sible in evidence upon the question of the authority of C. to borrow money for the 
town. 

2. (By a majority of the court.) That as C. was engaged in an extensive fraud 
upon the bank, and in view of all the facts, it was fairly presumable that he made 
the note in the form in which he did as a false representation and cover by which 
to perpetrate a fraud on the bank, and with no intention to bind the town. 

3. But that, if he intended to bind the town, his own fraud as treasurer was 
known to him as agent of the bank, and was therefore the knowledge of the bank, 
and that the plaintiffs therefore could not recover. 

Assumpsit on a note of $3000, dated December 28th 1866, 
executed by "J. J. Conklin, treasurer of the town of New 
Milford," payable to the plaintiffs or their order on demand, and 
held by them ; tried in the Superior Court on the general issue 
closed to the court. The following facts were found by the 
court : — 

At the time the note was executed Conklin was treasurer of 
the town of New Milford, and had been such from the year 1860 



